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(iii) The Social Security Amendments of 1958 
means the act approved August 28, 1958 (72 Stat. 
1013), as amended. ,. 

(iv) The Social Security Amendments of 1960 
means the act approved September 13, 1960 (74 
Stat. 924). 

(v) The Social Security Amendments of 1961 
means the act approved June 30, 1961 (75 Stat. 
131). 

(vi) The Social Security Amendments of 1965 
means the act approved July 30, 1965 (79 Stat. 
286). 

(vii) The Social Security Amendments of 1967 
means the act approved January 2, 1968(81 Stat. 
821). 

(viii) The Social Security Amendments of 1972 
means the act approved October 30, 1972 (86 
Stat. 1329). 

(6) The Social Security Administration means 
the Social Security Administration of the Depart­
ment of Health and Human Services. (See the 
Statement of Organization and delegations of 
Authority of the Department of Health and Hu­
man Services (20 CFR Part 1996).) 

(7) District director means district director of 
internal revenue. The term also includes the 
Director of International Operations in all cases 
where the authority to perform the functions 
which may be performed by a district director has 
been delegated to the Director of International 
Operations. 

(8) 'Person includes' an individual, a corpora­
tion, a partnership, a trust or estate, a joint-stock 
company, an association, or' a syndicate, group, 
pool, joint venture or other unincorporated orga­
nization or group, through or by means of which 
any business, financial operation, or. venture is 
carried on. It includes a guardian, committee, 
trustee, executor, administrator.. trustee in bank­
ruptcy, receiver, assignee for the benefit of credi­
tors, conservator, or any pers~n acting in a fidu­
ciary capacity. , .' '."iI . 

(9) Calendar quarter means a period of 3 cal­
endar months ending on March 31, June 30, 
September 30, or December 31. 

. ..1 l' 

(10) Account number means the identifying 
, number of an employee assigned, as the case may 

be, under the Internal Revenue Code of 1~54, 
under subchapter A of chapter 9 of the Internal 
Revenue Code of 1939, or under title VIII of the 
Social Security Act. See also § 301.7701-11 of 
this chapter (Regulations on Procedure and Ad­
ministration). 

(11) Identification number means the identify­
ing number of an employer assigned, as the case 
may be, under the Internal Revenue Code of 
1954, under SUbchapter A or D of chapter 9 of 
the Internal Revenue Code of 1939, or under title 
VIII of the Social Security Act. See also 
§ 301.7701-12 of this chapter (Regulations on 
Procedure and Administration). 

(12) Regulations 90' rriean~ the regulations ap­
proved February ,17, 1936(26 CFR (1939) Part 
400), as arnended.. relating to the excise tax on 
employers under, title IX of the Social Security 
Act, and such regulations as made applicable to 
subchapter C of chapter 9 and other provisions of 
the Internal Revenue Code of 1939 by' Treasury 
Decision 4885, 'approved February 11, 1939 (26 
CFR (1939) 1943 Cum. Supp., p. 5876), together 
with any amendments to such regulations as so 
made applicable to the Internal Revenue Code of 
1939. 

:QiY Regulations 91 mean~' ~h~ r~gulations ap­
proved November 9, 1936 (26 CFR, (1939) Part 
401), as amended, relating to the employees' tax 
and the employers' tax under title VIII of the 
Social Security Act, and such regulations as made 
applicable to subchapter A of chapter 9 and other 
provisions of the Internal Revenue Code of·1939 
by Treasury Decision 4885, approved February 
11,' 1939 (26 CFR (1939) 1943 Cum. Supp.ip, 
5876), together with any·· amendments, to such 
regulations as .so made applicable to the Internal 
Revenue Code of 1939.",; , '1 , 

, (14) Regulations, 106 'mears the r~gula~i~ri~ 
approved February 24, 1940 (26 CFR (1939) Part 
402), as amended, relating to the employees', tax 
'and the employers' tax under the Federal Insur­
ance Contributions Act (subchapter A of chapter 
9 of the Internal Revenue Code of 1939) with 
respect to the period after 1939 and before 1951. 

,I" " i : '. I,. 

I' (15) Regulations' 107 means the regulations 
approved September; 12, "1940 (26 CFR (1939) 
Part 403), as amended,' relating to the excise tax 
oriemployersunder the-Federal Unemployment 
Tax Act (subchapter C ofchapter 9 ofthe Inter­
nal Revenue Code of 1939) with respect to the 
period after' 1939'and befote 1955.' . ;IC;:":il'::U 

/ I	 .,; : " r. ~ i ' . -' ' , '!; J 

(16) Regulations ,'114 means' the ,~egulations 
approved December 30, 1948 (26. CPR (1939) 
Part 411), as amended,relating to the.employers' 
tax, employees', tax, and employee representa­
tives', .tax under the Railroad Retirement Tax Aa 
(subchapter B of chapter 9 of the InternalReve­
nue .Code of 1939) with respect to compensaties 
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INCOME TAX-WITHHOLDING § 31.3401(a)-1 
'relating to the exception from employment of empted from the tax imposed by section 3301, see 

. IerVices performed in the employ of an instru­ § 31.3306(c)(6)-1. . 
mentality of the' United. States specifically ex- [T.D, 6658,28 FR 6641, June 27, 1963] 

",I 

.'":". 

Subpart E-Collection of Income Tax at Source 
. L! '.~ ... , :

§ 31.3401(a)-1 . Wages. Example. A is' employed by R during the month of Janu­
. . ary 1955 and is entitled to receive remuneration of $100 for 

(a) In general. (1) The term "wages" means the services performed for R, the employer, during the month. 
lll,remuneration for. services" performed by an A leaves the employ of R at the close of business on January 
employee for his employer. 1}nless; specificaUy_~~- ..",31, 1955. On February 15, 1955 (when A is no longer an 
~pte(l under section ~401(~) Or excepted under 
leCtion3402(e), I .'., '. 

._~ ' ..' . I:, ' . . .:: 

'(2f·The name by which, the remuneration for 
services is designa ted is' immaterial. Thus, sala_ 
ries, fees,' bonuses;' commissions on sales or' on 

employee of R), R pay.s A the remun~ration of $100 which 
:vas eame~ f?r the seIVI~es performed in January. The $100 
IS wages within the mcarung of the statute, 

(b) Certain spe~ific items-(I) Pensions and 
r.ehrement pay. (I) In, general,. Ren§.!,?.I!L1!nd .re­

insurance premiums,. pensions, and retired pay~I~(;_dQ(lYa~e wage,s sU?Ject to, wlthh?ldmg. How­
are wages within the meanirig i of the statute if'" ever, no wlt,hholdmg IS required With respect to 
paid as compensation, for services performed by am,ounts paid to an empl?~ee upon retirem~~t 
the employee for his employer.« v.:hlch are t~able as annuities under the provi­
"'(3)"Th b'· " hi h th '" sIOns. of section 72 or 403, So-called pensions , '. e aSls upon w IC e remuneration IS d db" ,
'a'd 'I"" . t' . I' d t .' . h th h awar e y one to whom no services have beenpi: s-rmma ena Ill' e ermmmg weer ted d . ift ' ,
remuneration constitutes wages. Thus; it may be' 
paid on the basis of piecework, or a percentage of 
profits;';' and may' be paid hourly, daily, weekly, 
monthly, or annually.' 
;' .,' .' . . '. . . .'
 

. (4~ Ge~e~ally th~ mediUI? m which remu~era-
non IS paid IS also immaterial. It may be paid in
 
cash or in .something. other than cash, as for
 
example, stocks, bonds, or other forms of proper­
!y, (See, however, §31.3401(a)(11)-1, relating 
10 the exclusion from wages of remuneration paid 
in anymedium other than cash for services not in 
the course of the employer's trade or business, 
and § 31.3401(a)(16):-1, relating to the exclusion 
[rom wages of tips paid in any medium other than 
cash.). If services are paid for in a medium other 
than cash, . the fair, market value of the thing 
taken in payment is the amount to be included as 
wages: If the ,services Were rendered at a stipu­
latedprice, in the absence of evidence to the 
contrary, such price will be presumed to be the 
fairvaluexof the remuneration received.. If a 
corporation transfers to its employees its own 
stcckasremuneration for services rendered by 
the employee, the amount of such remuneration 
is the fair market value of the stock at the time of 
the transfer; , 

,r (5) Remuneration for services, unless such re­
cihhler'ation is specifically excepted by the statute/ 
constitutes wages even' though at the time paid 
the' relationship" of employer and employee no 
longer exists between the person in whose employ 
the rservices were performed and the individual 
who performed them. 

ren ~re are mere gr s or gratuities and ?O not 
constitute w,ages. Those payments of pensions or 
o~her benefits by th~ Federal Governmen~ under 
Title 38 of the Un~ted States Code which are 
excluded from gross Income are not wages subject 
to withholding.' . 

(ii) ~ounts received as retirement pay for 
service III the Armed Forces of the United States, 
the Coast a~d Geodetic Survey, or the Public 
Health Service or as a disability annuity paid 
under the provisions of section 831 of the Foreign 
Service Act of 1946, as amended ((22) U.S.C, 
1081;.60 Stat. 1021), are subject to withholding 
unless such payor disability annuity is excluded. 
from gross income under section 104(a)(4), or is 
taxa.ble as an annuity under the provisions of 
section 72. Where such retirement payor dis­
ability ann~ity (not excluded from gross income 
under section 104(a)(4) and not taxable as an 
annuity under the provisions of section 72) is paid 
to a nonresident alien individual, withholding is 
required only in the case of such amounts paid to 
a nonresi?ent alien individual who is a resident of 
Puerto RICO. 

(2) Traveling and other expenses. Amounts 
paid specifically---either as advances or reim­
bursements-for traveling or other bona fide or­
dinary and necessary expenses incurred or rea­
son ably expected to be incurred in the business of 
the employer are not wages and are not subject 
to withholding. Traveling and other reimbursed. 
expenses must be identified either by making a 
separate payment or by specifically indicating the 

l 
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§ 31.3401(b)-1 ' 
§ 31.3401 (b)-1 ' Payroll period. 

(a) The terrri "payroll period" means the peri­
ad 'of service for' which a payment of wages is 
ordinarily niade to an employee by his employer. 
It is immaterial that the wages are not always 
paid at regular intervals. For example, i,f an 
employer ordinarily pays a particular employee 
for each calendar week at the end of the week, 
but if for some reason the employee in a given 
week receives a payment in the middle of the 
week for the portion of the week already elapsed 
and receives the remainder at the end of the 
week, the payroll period is still the calendar 
week; or if, instead, that employee is sent on a 
3-week trip by his employer and receives at the 
end of the trip a single wage payment for three 
weeks' 'services, the payroll period is still' the 
calendar week, and the wage payment shall be 
treated as though it were three separate weekly 
wage paYi~ents. 

(b) For the purpose of section 3402, an em­
ployee can have but one payroll period with 
respect to wages paid by anyone employer. 
Thus, if an employee is paid a regular wage for a 
weekly payroll period and in addition thereto is 
paid supplemental' wages (for example, bonuses) 
determined with respect to a different period, the 
payroll period, is the weekly payroll period. For 
computation of tax on supplemental wage pay­
ments, see § 31.3402(g)-1. 

(c) The term "payroll period" also means the 
period of accrual of supplemental unemployment 
compensation benefits' for which a payment of, 
such benefits is ordinarily made. Thus if benefits: 
are ordinarily accrued and paid on a monthly 
basis, the payroll period is deemed to be monthly. 

(d) The term "miscellaneous payroll period" 
means a payroll period other than a daily,weekly, 
biweekly, semimonthly, monthly, quarterly, semi­
annual, or animal payroll period. .. , 
[T.D. 6516, 25 FR 13096, Dec. 20, 1960, as amended 
by T.D. 7068, 35 FR 17329, Nov. 11, 1970) 

§ ,31.340,1,(c)-1 Employee, 
(a) The term "employee" includes every [ndi­

viclll.!ll, performing $tyice~ if the relationship be­
tween him and the person for whom he performs 
such services is the legal relationship of employer 
and employee. The term includes officers and 
employees, )YI1YJherelected.()[.appointed) of .the 
United States, a State.vTerritory, Puerto Rico, or 
any political subdivision thereof, or the District of 
Columbia, or any agency or' instrumentality of 
anyone or more of the foregoing: 
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(b) Generally the relationship of employer and 
employee exists when the person for whom ser­
vices are performed has the right to control and 
direct the individual: who performs the services, 
not only as to the result to be accomplished by 
the work but also as,to the details and means by 
which that result is accomplished. That is, an 
employee is subject to the will and control of the 
employer not only as to what shall be done but 
how it shall be done. In this connection, it is not 
necessary that the employer actually direct or: 
control the manner in which' the services are, 
performed; it is sufficient if he has the' right to 
do so. The right to discharge is also an impor­
tant factor indicating that the person possessing 
that right is an employer. ,Other factors charao 
teristic of an employer" but not necessarily pres­
ent in every case, are the furnishing of tools and 
the furnishing of a place to work to the individual 
who performs the services.". In general, if aD 

individual is subject to the control or direction of 
another merely as to the result to beaccoe­
plished by the work and not as to, the means and 
methods for accomplishing the result, he isnot aD 
employee. " _' 

.. , ' : " " ' , ,1:1 

(c) Generally, physicians, lawyers, gentists,~. 
erinarians, contractors, subcontractors, public sic-; 
nographers, auctioneers; and others "who f9Ull!, 
an independent trade, business, or profession, ~", 
which they offer their services to the public,~, 

not employees. 

(d) Whether the relationshipof employer aai 
employee exists will in! doubtful cases be:de~ 

mined upon an examination, of the, particull' , 
facts of each case. 

(e) If the relationship of employer ahdemplci,¥ 
ee exists, the designation or description of l1Ii 
relationship by the parties as anything other Ibi' 
that of employer and employee is imrnaterW.. 
Thus, if such relationship exists, it is of no _ 
quence that: the' employee' is designated as A; 
partner, coadventurer" agent,' independent.es 
tractor, or, the like. 

(0 All' classes or grades of employees are If 
eluded within the relationship of employer" 
employee. Thus, superintendents, managers If 
other, supervisory ,personnel are 'erop! .. 
Generally, an officer of a corporation is an 
ployee of. the corporation. However; an 0 
of a corporation who as such does not-perfii 
any services or performs only minor services 
who neither receives, nor is entitled to.r 
directly or indirectly" any' remuneration ,il, 
considered to bean employee of thecorpo " 
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within the meaning of section 152(£1)(9) or (10), 
whose-death occurs before the first day of the 
employee's taxable year beginning in the calendar 
year of death. 

" (2)' The determination that an individual may 
ormaynot reasonably be expected to be a depen­
dent shall be made' for the taxable year of the 
employee' in respect of which amounts deducted 
and withheld in the calendar year in which the 
day in question falls are allowed as a credit. 'In 
general, amounts deducted and withheld during 
any calendar year are allowed as a credit against 
the tax imposed by chapter 1 of the Code for the 
taxable year which begins in, or with, such calen­
dar year. Thus, in order for an employee to be 
able to claim for a calendar year a withholding 
exemption with respect to a particular individual 
asa dependent there must be a reasonable expec­
tation that the employee will be allowed an ex­
emption with respect to, such. individual under 
section 151(e) for his taxable year which begins 
in, or with, such calendar year. 

, (3) For the employee to be entitled on any day 
of the calendar year to' a withholding exemption 
for an individual asa dependent, such individual 
must on such day- " ' 

(i) Be an individual referred to in one qf the 
numbered paragraphs in section 152(£1), .. ' 

. ,(ii) Reasonably be expected to receive over 
one-half of his support, within' the meaning of 
section 152, from the employee in the calendar 
year, and 

(iii) Either (a) reasonably be expected to have 
gross income of less than the amount determined 
pursuant to § 1.151-2 of this chapter (Income 
Tax Regulations) applicable to the calendar year 
in which the taxable' year of the taxpayer begins, 
or (b) be a child (son, stepson, daughter, step­
daughter, adopted son, or adopted daughter) of 
the employee who (1) will not have attained the 
age of 19 at the close of the calendar year or (2) 
is a student as defined in section 151.' 

(4) An employee is neit entitled to claim a 
withholding exemption for an individual other­
wise reasonably expected to be adependerit of 
the employee if such individual is not a citizen of 
the United States, unless such individual (i) is at 
any time during .the calendar year a resident of 
the United States (including, in regard to wages 
paid after February 28, '1979, an individual treat­
ed as a resident under section 6013(g) or (h) 
Canada, Mexico, the Canal Zone, or the Repub­
lic of Panama, or (ii) is a child of the employee 
born to him, or legally adopted by him, in the 

§ 31.3402(0 (2)-1 
Philippine Islands before January 1, 1956, and the 
child is a resident of the Republic of the Philip­
pines, and the employee was a member of the 
Armed Forces of the United States' at the time 
the child was born to, him or legally adopted by 
him. 

(e) Additional withholding exemption to which 
an employee is entitled in respect of the standard 
deduction. After November 30, 1986, an employ­
ee is entitled' to one, additional withholding ex­
emption unless: 

(1) The employee is married (as determined 
under section 143) and the employee's spouse is 
an employee receiving wages subject to withhold­
ing, or 

(2) The employee has withholding exemption 
certificates in effect with respect to more than 
one employer. 

These restrictions do not apply if the combined 
wages of the employee and the spouse (if any) 
from other than one employer is less than the 
amount specified in the instructions to Form W-4 
or W-4A (Employee's Withholding 'Allowance 
Certifica te). 
[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as amended 
by T.D. 6654,28 FR 5252, May 28, 196;3; T.D. 7065, 35 
16539, Oct. 23, 1970; T.D. 7114, 36 FR 9020, May 18, 
1971; T.D. 7115, 36 FR 9234, May 21, 1971; T.D. 
7670,,45 FR 6932, Jan. 31, 1980; ,T.D. 7915, 48 FR 
44072, Sept. 27, 1983; T.D. 8164, 52 FR 45633, Dec. 1, 
1987; T.D. 8411, 57 FR 15241, April 27, 1992] 

§' 31.3402(0 (2)-1 Withholding exemp­
tion certificates. j:,o;' 

(a) On commencement of employment. On or 
before the date on which an individual com­
mences employment with an employer, the indi­
vidual .~hilll furnish the employer with a signed 
withholding exemption certificate relating to his 
marital status and the number of withholding 
exemptions which he claims, which number shall 
in no event exceed the number to which he is 
entitled, or, if the statements described in 
§ 31.3402(n)-1 are true with respect to an indi­
vidual, he may furnish his employer with a signed 
withholding exemption certificate which contains 
such statements. For form and contents of such 
certificates, see §31.3402(f)(5)-1. The employer 
is required to request a withholding exemption 
certificate from each employee, but if the em­
ployee fails to furnish such certificate, such em­
ployee shall be considered as a single person 
claiming no withholding exemptions. , 

(b) Change in status which affects calendar 
year. (1) If, on any day during the calendar 

Dad
Highlight

Dad
Highlight

Dad
Highlight


