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date of this section will have the same classification that the entity
 
claimed unde~ Secs. 301.7701-1 through 301.7701-3 as in effect on the
 
date prior to the effective date of this section; except that if an
 
eligjble entity with a single owner claimed to be a partnership under
 
those regulations, the entity will be disregarded as an entity sepa~ate
 

from ::'ts owner under this paragraph (b) (3) (i). For special rules
 
regarding the classification of such entities for periods pr::'or to the
 
effective date of this section, see paragraph if) (2) of this section.
 

(ii) Special rules. For purpcses of paragraph (b) ~3) (i) of this
 
section, a foreign eligible entity is treated as being in existence
 
prior to the effective date of this section only if the enti~y's
 

classification was relevant (as defined in paragraph (d) of this
 
section) at any time during the sixty months prior to the effective date
 
of this section. If an entity claimed different classifications prior to
 
the effective date of this section, the entity's classification for
 
purposes of paragraph (b) (3) (i) of this section is the last
 
classification claimed by the entity. If a foreign eligible entity's
 
classification is relevant prior to the effective date of this section,
 
but no federal tax or information return is filed or the federal tax or
 
information return does not indicate the classification of the entity,
 
the entity's classification for the per::'od prior to the effective date
 
of this section is determined under the regulatio~s in effect on the
 
date prior to the effective date of this section.
 

(c) Elections--(l) Time and place for filing--(i) In general. Except
 
as provided in p are o r aph s (c) (1) (i v) and (v) of this section, an
 
eligible entity may elect to be classified other than as provided under
 
paragraph (b) of this section, or to change its classification, by
 
filing Form 8832, Entity Classification Election, with the service
 
center designated on Form 8832. An election will not be accepted unless
 
all of the information required by the form and instructions, i~cluding
 

the taxpayer identifying number of the entity, is provided en Form 8832.
 
See Sec. 301.6109-1 for rules on applying for and displaying Employer
 
Identification Numbers.
 

(ii) Further notification of elections. An eligible entity required
 
to file a federal tax or information return for the taxable year for
 
which an election ::'s made unce r paragraph ~c) (1) (i) of this section must
 
attach a copy of its Form 8832 to its federal tax or inform2tion return
 
for that year. If the entity is not required to file a return for that
 
year, a copy of its Form 8832 must be attached
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to the federal income tax or information return of any direct or
 
indirect owner of the entity for the taxable year of the owner that
 
includes the date on which the election was effective. An indirect owner
 
of the entity <ioes not have to attach a copy of the Form 8832 to its
 
retu~n if an e~tity in which it has an interest is already =iling a copy
 
of the Form 8832 with its return. If an entity, or one of its direct or
 
indirect ow~ers, fails to attach a copy of a Form 8832 to its return as
 
directed in this sect::'on, an otherwise valid election under paragraph
 
(c) (1) (i) of this section will not be LnvaLi cia t eci, but the non-filing
 
party m2Y be subject to penalties, including any applicable penalties if
 
the federal tax or in:orlfation returns a~e inconsistent with the
 
entity's election under paragraph (c) (1) (i) of this section.
 

(iii) Effective date of election. An election made under paragraph 
(c) (1) (i) of this section will be effective on the date specified by the
 
entity on Form 8832 or on the date filed if no such date is specified on
 
the election form. The effective date specified on Form 8832 can not be
 
more than 75 days prior to the date on which the election is filed and
 
can not be more than 12 months after the date on which the election is
 
filed. If an election specifies an effective date more than 75 days
 
prior to the date on which Lhe election is filed, it will be effective
 
75 days prior to the date it was filed. If an election specifies an
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effective date more than 12 months from the date on which the election 
is filed, it will be effective 12 months after the date it was filed. If 
an election specifies an effective date before January 1, 1997, it will 
be effective as of January 1, 1997. If a purchasing corporation makes an 
election under section 338 regarding an acquired subsidiary, an e~ection 

under paragraph (c) (1) (i) of this section for the acquired s ub s i d.i a r y 
can be effective no earlier than the day after the acquisition date 
(within the meaning of section 338 (h) (2)) . 

(iv) Limitation. If an ellgible entity makes an election under 
paragraph (c) (1) (i! of this section to change its classification (other 
than an election made by an existing entity to change its classification 
as of the effective date of this section), the entity cannot change its 
classification by election again during the sixty months succeedi~g the 
effec~ive date of the elec~ion. ~owever, the Commissioner may permit the 
en~ity to change its classification by election within the sixty months 
if more tha~ fifty percent of the ownership interests in the entity as 
of the effective date of t.n e subsequent election are own eo by persons 
that did not own any interests in the entity on the filing date or on 
the effective date of the entity's prior election. An election by a 
newly formed eligible entity that is effective on the date of formation 
is not considered a change for purposes of this paragraph i.c) (1) (i v) . 

(v) Deemed elections--(A) Exempt organizations. An eligible entity
 
that has been determined to be, or claims to be, exempt from taxation
 
under section 501(a) is treated as having made an election under this
 
section to be classified as an association. Such election will be
 
effective as of the first day for which exerrption is claimed or
 
determined to apply, regardless of when the claim or deterrrination is
 
made, and will remain in effect unless an election is made under
 
paragraph (c) (1) (i) of this section after the date the claim for exempt
 
status is withdrawn or rejected or the date the determination of exempt
 
status is revoked.
 

(B) Real estate investment trusts. A~ eligible entity that files an
 
election under section 856(c) (1) to be treated as a real estate
 
investment trust is treated as taving made an election under this
 
section to be classified as an association. Such election will be
 
effective as of the first day the entity is treated as a real estate
 
investment trust.
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~ITLE 26--INTEPRAL REVENUE 

(Continued) 

Discovery of Liability and Enforcement of Title--Table of Contents 

Sec. 301.7701-6 Definitions; person, fiduciary. 

(a) Person. The term person includes an individual, a corporation, a
 
partnership, a trust or estate, a joint-stock company, an association,
 
or a syndicate, group, pool, joint venture, or other unincorporated
 
organization or group. The term also includes a guardian, committee,
 
trustee, executor, administrator, trustee in bankruptcy, receiver,
 
assignee for the benefit of creditors, conservator, or any person acting
 
in a fiduciary capacity.
 

(b) Fiduciary--(I) In general. Fiduciary is a term that applies to
 
persons
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who occupy positions of peculiar confidence toward others, such as
 
trustees, executors, and administrators. A fiduciary is a person who
 
holds in trust an estate to which another has a beneficial interest, or
 
receives and controls income of another, as in the case of receivers. A
 
committee or guardian of the property of an incompetent person is a
 
fiduciary.
 

(2) Fiduciary distinguished from agent. There may be a fiduciary
 
relationship between an agent and a principal, but the word agent does
 
not aeno~e a fiduciary. An agent having entire charge of property, wi~h
 

authority to effect and execute leases with tenants entirely on his own
 
responsibility and without consulting his principal, merely turning over
 
the net profits from the property periodically to his principal by
 
virtue of authority conferred upon him by a power of attorney, is not a
 
fiduciary within the meaning of the Internal Revenue Code. In cases when
 
no legal trust has been created in the estate controlled by the agent
 
and attorney, the liability to ma~e a return rests witt the principal.
 

Ic) Effective date. The rules of this section are effective as of
 
January 1, 1997.
 

[T.D. 8697, 61 FR 66593, Dec. 18, 1996J 
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