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have assoclates or an objective to carry on business fcr profit.
Sections 301.7701-2 and 301.7701-3 provide rules for classifying
organizations that are not classified as trusts.

{c) Qualified cost sharing arrangements. A qualified cost sharing
arrangement that is described in Sec. 1.482-7 of this chapter and any
arrangement that is treated by the Commissioner as a qualified cost
sharing arrangement under Sec. 1.482-7 of this chapter is not recognized
as a sevparate entity for purposes of the Internal Revenue Code. See
Sec. 1.482-7 of this chapter for the proper treatment of qualified cost
sharing arrangements.

{d) Domestic and foreign entities. For purposes of this section and
Secs. 301.7701-2 and 301.7701-3, an entity is a domestic entity if it is
created or organized in the United States or under the law of the United
States or of any State; an entity is foreign i1if it is not domestic. See
sections 7701 (a) (4) and (a} (5).

{(e) State. For purposes of this section and Sec. 301.7701-2, the
term State includes the District of Columbia.

{£) Effective date. The rules of this section are effective as of
January 1, 1997.

[T.D. 8697, &1 FR 66588, Dec. 18, 1996]
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[CITE: 26CFR301.7701-2]

[Page 565-568]
TITLE 26~-INTERNAL REVENUE
{Continued)
Discovery of Liability and Enforcement of Title--Takle of Contents
Sec. 301.7701~2 Business entities; definitions.

(a) Business entities. For purposes cof this secticn and
Sec. 301.7701-3, a business entity is any entity recognized for federal
tax purposes {including an entity with a single owner that may be
disregarded as an entity separate from its owner under Sec. 301.7701-3)
that is not properly classified as a trust under Sec. 301.7701-4 or
otherwise subject to special treatment under the Internal Revenue Code.
A business entity with two or more members is classified for federal tax
purposes as either a corporation or a partnership. A business entity
with only one owner is classified as a corporation or is disregarded; if
the entity is disregarded, its activities are treated in the same manner
as a sole proprietorship, branch, or division of the owner.

(b} Corporations. For federal tax purposes, the term corporation
means-—-

[[Page 566]]

f1) A business entity organized under a Federal or State statute, or
under a statute of a federally recognized Indian tribe, i1f the statute
describes or refers to the entity as incorporated or as a corporation,
body corporate, or body politic;

{2} An associlation (as determined under Sec. 301.7701-3;;

(3) A business entity organized under a State statute, if the
statute describes or refers to the entity as a joint-stock company or
joint-stock associatiorn;

(4) An insurance company;

{5) A State-chartered business entity conducting banking activities,
if any of its deposits are irsured under the Federal Deposit Insurance
Act, as amended, 12 U.S.C. 1811 et seq., or a similar federal statute;

(6} A business entity wholly owned by a State or any political
subdivision thereof;

{7} A business entity that is taxable as a corporation under a
provision of the Internal Revenue Code other than section 7701(a) (3):
and

{8) Certain Zoreign entities--{i} In general. Except as provided in
paragraphs (b} {8) (i1} and (d) of this sectiocn, the following business
entities formed in the following jurisdictions:

American Samoca, Corporation
Argentina, Sociedad Anonima
Australia, Public Limited Company
Austria, Aktiengesellschaft
Barbados, Limited Company
Belgium, Societe Anonyme

Belize, Public Limited Company
Bolivia, Socliedad Anonima
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Brazil, Sociedade Anonima

Canada, Corporation and Company
Chile, Sociedad Anonima

People's Republic of China, Gufen Youxian Gongsi
Republic of China {Taiwan;, Ku-fen Yu-hsien Kung-szu
Colombia, Sociedad Anonima

Costa Rica, Sociedad Anonima

Cyprus, Public Limited Company

Czech Republic, Akciova Spolecnost
Denmark, Aktieselskab

Ecuador, Sociedad Anonima or Compania Anonima
Egypt, Sharikat Al-Mossahamah

El Salvador, Sociedad Anonima
Firland, Julkinen Osakevhtio/Publikt Aktiebolag
France, Societe Anonyme

Germany, Aktiengesellschaft

Greece, Anonymos Etairia

Guam, Corporation

Guatemala, Sociedad Anonima

Guyana, Public Limited Company
Hondurasg, Sociedad Anonima

Hong Kong, Purlic Limited Company
Hungary, Reszvenytarsasag

Iceland, Hlutafelag

India, Public Limited Company
Indonesia, Perseroan Terbuka
Ireland, Public Limited Company
Israel, Public Limited Company
Ttaly, Societa per Azioni

Jamaica, Public Limited Company
Japan, Kabushiki Kaisha

Kazakstan, Ashyk Aktsionerlik Kogham
Republic of Korea, Chusik Hoesa
Liberia, Corporation

Luxembourg, Societe Anonyme
Malaysia, Berhad
~Malta, Public Limited Company
Mexico, Scciedad Ancnima

Morocco, 3ociete Anonyme
Netherlands, Naamloze Vennootschap
New Zealand, Limited Company
Nicaragua, Compania Anonima

Nigeria, Public Limited Company
Northern Mariana Islands, Corporation
Norway, Allment Aksjeselskap
Pakistan, Public Limited Company
Panama, Sociedad Anonima

Paraguay, Sociedad Anonima

Peru, Sociedad Anonima

Philippines, Stock Corporation
Poland, Spolka Akcyjna

Portugal, Sociedade Anonima

Puerto Rico, Corporation

Romania, Societe pe Actiuni

Russia, Otkrytoye Aktsionernoy Obshchestvo
Szudi Arabia, Sharikat Al-Mossahamah
Singapore, Public Limited Company
Slovak Republic, Akciova Spoclocnost
South Africa, Public Limited Company
Spain, Sociedad Anonima

Surinam, Naamloze Vennootschap
Sweden, Publika Aktiebclag
Switzerland, Aktiengesellschaft
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Thailand, Borisat Chamkad {Mahachon]

Trinidad and Tobago, Limited Company

Tunisia, Socliete Ancnyme

Turkey, BAnonim Sirket

Ukraine, Aktsionerne Tovaristvo Vidkritogo Tipu
United Kingdom, Public Limited Company

United States Virgin Islands, Corporation
Uruguay, Sociedad Anonima

Venezuela, Sociedad Ancnima or Compania Anonima

(ii) Clarification of list of corporations in paragraph (b} (8} (i} of
this section--(A) Exceptions in certain cases. The following entities
will not be treated as corporations under paragraph (b) (8} (1) of this
section:

(1) With regard to Canada, a Nova Scotia Unlimited Liability Company
{(or any other corpany or corporation all of whose owners have unlimited
liability pursuant to federal or provincial law).

[lPage 5671]

(2) With regard to India, a company deemed to be a public limited
company solely by operation of section 43A(1) (relating to corporate
ownership of the company!, section 43A(1A} {(relating to annual average
turnover}, or section 43A{1B) {(relating to ownership interests in other
companies) of the Companies Act, 1256 (or any combination of these),
provided that the organizational documents of such deemed public limited
company continue to meet the requirements of section 3(1)(iii) of the
Companies Act, 195

(3) With regard to Malaysia, a 3endirian Berhad,

‘B}) Inclusions in certain cases. With regard to Mexico, the term
Sociedad Anonima includes a Sociedad Anonima that chooses to apply the
variable capital provision of Mexican corporate law (Sociedad Anonima de
Capital Variable).

{1ii} Public companies. For purposes of paragraph (b) (8) (i} of this
section, with regard to Cyprus, Hong Kong, and Jamaica, the term Public
Limited Company incluces any Limited Company that is not defined as a
private company under the corporate laws of those jurisdictions. In all
other cases, where the term Public Limited Company is not defined, that
term shall include any Limited Company defined as a public company under
the corpcrate laws of the relevant jurisdiction.

{ivy Limitec companies. For purposes of this paragraph (b) {8, any
reference to a Limited Company includes, as the case may be, companies
limited by shares and companies limited by guarantee.

(v) Multilingual countries. Different lirguistic renderings of the
name of an entity listed in paragraph (b) (8} (i) of this section shall be
disregarded. Tor example, an entity formed under the laws of Switzerland
as a Societe Anonyme will be a corporation and treated in the same
manner as an Aktiengesellschaft.

(c) Other business entities. For federal tax purposes--

{1} The term partnership means a business entity that is not a
corporation under paragraph (b} of this section and that has at least
two members.

{2) Wholly owned entities~-{i) In general. A business entity that
has a single owner and is not a corporation under paragraph (b} of this
section is disregarded as an entity separate from its owner.

(ii) Special rule for certain business entities. If the single owner
of a business entity is a bank {as defined in section 581), then the
special rules applicable to banks will continue to apply teo the single
owner as -f the wholly ownhed entity were a separate entity.

(d) Special rule for certain foreign business entities--(1) In
genera’.. Except as providecd in paragraph (dj (3} of this section, a
foreign business entity described in paragraosh (b) (8) (i) of this section
will not be treated as a corporation under paragraph (bj (8) (1) oI this
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section i1f--

(1} The entity was in existence on May 8, 19396;

(iij The entity's classification was relevant {as defined in
Sec., 201.7701-3(d)} on May 8, 1996;

(iii) No person (ircluding the entity) for whom the entity's
classification was relevant on May 8, 1986, treats the entity as a
corporation for purposes of filing such person's federal income tax
returns, information returns, and withholding documents for the taxable
vear including May 8, 129%;

{iv} Any change in the entity's claimed classification within tke
sixty months prior to May 8, 1%9€, occurred solely as a result of a
change in the organizational documents of the entity, and the entity and
all members of the entity recognized the faderal tax conseguences of any
change in the entity's classification within the sixty months prior to
May 8, 1996;

{(v) A reasonable basis (within the meaning of section ©662) existed
on May 8, 1996, for treating the entity as other than a corporation; and

{(vij} Neither the entity nor any member was notZfied in writing on or
before May 8, 1996, that the classification of the entity was under
examination {(in which case the entity's classification will be
determined in the examinaticnij.

(2) Binding contract rule. If a foreign business entity described in
paragraph (b} (8} (i) of this section is formed after May 8, 199¢,
pursuant to a written binding contract {including an accepted bid to
develop a project] in effect on May &,

1996, and all times thereafter, in which the parties agreed to engage
{directly or indirectly) in an active and substantial business operaticn
in the Jjurisdiction in which the entity is formed, paragraph (d){1l) of
this section will be applied to that entity by substituting the date of
the entity's Zormation for May 8, 1996.

{3) Termination of grandfather status--{i} In general. An entity
that is not treated as a corporation urnder paragraph (b} (8] (i} of this
section by reason of paragraph (d) (1) or (d} {2} of this section will be
treated permanently as a corporation under paragraph (b) (8] (i} of this
section from the earliest of:

(A} The effective date of an election to be treated as an
association under Sec. 301.7701-3;

(B) A termination of the partnership undsr section 708 (b} (1) (B}
{regarding sale or exchange of 50 percent or more of the total interest
in an entizy's capital or profits within a twelve month period;; or

(C}) A division of the partnership under section 708{b} (2} (B}.

{11} Special rule for cartain entities. For purposes of paragraph
{d} (2} of this section, paragraph (d} (3} (i) (B} of this section shall not
apply 1f the sale or exchange of interests in the entity is to a related
person (within the meaning of sections 267 (b} and 707 (b)) and occurs no
later than twelve months after the date of the formation of the entity.

(e) Effective date. Except as otherwise provided in this paragraph
{e), the rules of this sectior apply as of January 1, 1997. The
reference to the Finnish, Maltese, and Norwegian entities in paragraph
(b) (8) (1) of this section is applicable on November 29, 199%9. The
reference to the Trinidadian entity in paracraph (b} (8) {1} of this
section applies to entities formed on or after November 2%, 1999. Any
Maltese or Norwegian entity that becomes an eligible entity as a result
of paragraph (b; (8) (1) of this secticn in effect on November 29, 1599
may slect by February 14, 2000 to be classified for federal tax purposes
as an entity other than a corporation retroactive to any period from and
including January 1, 19¢7. Any Finnish entity that becomes an eligible
entity as a result of paragraph (b) (8 (i} of this section in effect on
November 2%, 1999 may elect by February 14, 2000 to be classified for
federal tax purposes as an entity other than a corporation retroactive
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to any period from and including September 1, 1587.

Lo

’

36, as amended by T.D. 8844, &4 FR

FR
1

NelNe)t
[NelNe)Y

58¢, Dec. 18, 1
99¢]
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Sec. 301.7701-3 Classification of certain business entities.

(a) In general. A business entity that is not classified as a
corporation under Sec. 301.7701-2(b; (1}, i3, (4}, (5}, (&}, (7}, or
(8) (an eligible entity) can elect its classification for federal tax
puirposes as provided in this section. An eligible entity with at least
two members can elect to be classified as either an association {and
thus a corporation under Sec. 301.7701-2(b!(2)} or a partnership, and an
eligible entity with a single owner can elect to be classified as an
association or to be disregarded as an entity separate from its owner.
Paragraph (b} of this section provides a default classification for an
eligible entity that does not make an election. Thus, elections are
necessary only when an eligible entity chooses to be classified
initially as other than the default classification or when an eligible
entity chooses to change its classification. An entity whose
classification is determined under the default classification retains
that classification (regardless of any changes in the members' liability
that occurs at any time during the time that the entity's classification
is relevant as defined in paragraph {(d) of this section) until the
entity makes an election to change that classification under paragraph
{c) (1) of this section. Paragraph {(c) of this section provices rules for
making express elections. Paragraph (d} of this section provides special
rules for foreign eligible entities. Paragraph (e) of this section
provides special rules for classifying entities resulting from
partnership terminations and divisions under section 708(b). Paragraph
{f) of this section sets forth the effective date cf this section and a
special rule relating to prior periods.

(bj Classification of eligible entities that do not file an
election—-- (1) Domestic eligible entities. Except as provided in
paragraph (b) (3} cf thls section, unless the

[[Page 5691]

entity elects otherwise, a domestic eligible entity is--—

(i) A partnership if it has two or more members; or

{ii) Disregarded as an entity separate from its owner if it has a
single owner.

{2) Foreign eligible entities--{i] In general. Except as provided in
paragraph (b) (3} of this section, urless the entity elects otherwise, a
foreign eligible entity is--

(A} A partnership if it has two or more members and at least one
memoer does not have limited liability;

(B} An association i1f all members have limited liability; or

{C) Disregarded as an entity separate from its owner if it has a
single owner that does rot have limited liability.

(ii) Definition c¢f limited liability. For purposes of paragraph
(b) (2} (1) of this section, a member of a foreign eligible entity has
limited liability if the member has no personal liability for the debts
of or claims against the entity by reason of being a member. This
determination is based solely on the statute or law pursuant to which
the entity is organized, except that if the underlyving statute or law
allows the entity to specify in 1ts organizational documents whether thre
members will have limited liability, the organizational documents may
also be relevant. For purposes of this section, a member has personal
liakbility if the creditors of the entity may seek satisfaction of all or
any portion of the debts or claims against the entity from the member as
such. A member has personal liability for purposes of this paragraph
even if the member makes an agreement under which another person
{whether or not a member of the entity) assumes such liability or agrees
to indemnify that member for any such liability.

(3} Existing eligible entities—--(i) In general. Unless the entity
elects cotherwise, an eligible entity in existence prior to the effective
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date of this section will have the same classification that the entity
claimed undez Secs. 301.7701-1 through 301.7701-3 as in effect on the
date prior to the effective date of this section; except that if an
eligible entity with a single owner claimed to be a partnership under
those regulations, the entity will be disregarded as an entity separate
from ts owner under this paragraph (b) (3) (i). For special rules
regarding the classification of such entities for periods prior to the
effective date of this section, see paragraph (f){2) of this section.

fii} Special rules. For purpcses of paragraph (b} [3) (i} of this
section, a foreign eligible entity is treated as being in existence
prior to the effective date of this section cnly if the entizy's
classification was relevant (as defined in paragraph (d) of this
section) at any time during the sixty months prior to the effective date
of this section. If an entity claimed different classifications prior to
the effective date of this section, the entity's classification for
purposes of paragraph (b (3) (i} of this section is the last
classification claimed by the entity. If a foreign eligible entity's
classification is relevant prior to the effective date of this section,
but no federal tax or information return is filed or the federal tax or
information return dces not indicate the classification of the entity,
the entity's classification for the period prior to the effective date
of this section is determined under the regulations in effect on the
date prior to the effective date of this section.

{cj Elections~-{(1} Time and place for filing--{i) In general. Except
as provided in paragraphs (c) (1) (iv) and (v} of this section, an
eligible entity may elect to be classified other than as provided under
paragraph (b) of this section, or to change its classification, by
filing Form 8832, Entity Classification Election, with the service
center designated on Form 8832. An election will not be accepted unless
all of the information required by the form and instructions, including
the taxzpayer identifying number of the entity, is provided cn Form 8832.
See Sec. 301.6108~1 for rules on applying for and displaying Employer
Identification Numbers.

{11} Further notification of elections. An eligible entity required
to file a federal tax or information return for the taxable year for
which an election i1s made uncer paragraph (c) (1) {i) of this section must
attach a copy of its Form 8832 to its federal tax or informetion return
for that vyear. If the entity is not reguired to file a return for that
vyear, a copy of its Form 8832 must be attached

[[Page 570]]

to the federal income tax or information return of any direct or
indirect owner of the entity for the taxable year of the owner that
includes the date on which the election was effective. An indirect owner
of the entity coes not have tc attach a copy of the Form 8832 to its
return if an erntity in which it has an interest is already Ziling a copy
of the Form 8832 with its return. If an entity, or one of its direct or
indirect owners, fails to attach a copy of a Form 8832 to its return as
directed in this sectilon, an otherwise valid election under paragraph
(c) {1} (1) of this section will not be invalidated, but the non-filing
party may be subject to penalties, including any applicable penalties if
the federal tax or information returns aze inconsistent with the
entity's election under paragraph (c) (1) (i} of this section.
(iii} Effective date of election. An election made under paragraph

{c) {1} (i} of this section will be effective on the date specified by the
entity on Form 8832 or on the date filed if no such date is specified on
the election form. The effective date specified on Form 8832 can not be
more than 75 days prior to the date on which the election is filed and
can not be more than 12 months after the date on which the election is
filed. If an election specifies an effective date more than 75 days
prior to the date on which the election is filed, it will be effective
75 days prior to the date it was filed. If an election specifies an
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effective date more than 12 months from the date on which the election
is filed, it will be effective 1Z months after the date it was filed. If
an election specifies an effective date before January 1, 1987, it will
be effective as of January 1, 1%87. If a purchasing corporation makesg an
election under section 338 regarding an acguired subsidiary, an election
under paragraph {c) {1} (i) of this section for the acquired subsidiary
can be effective no earlier than the day after the acquisition date
{within the meaning of section 338(hj (2)].

(iv) Limitation. If an eligible entity makes an election under
paragraph (cj (1} (i) of this section to change its classification {other
than an election made by an existing entity to change its classification
as of the effective date of this section), the entity cannot change its
classification by election again during the sixty months succeeding the
effective date of the election. However, the Commissioner may permit the
encity to change its classification by election within the sixty months
if more than fifty percent of the ownership interests in the entity as
of the effective date of the subseguent election are owned by persons
that did not own any interests in the entity on the filing date or on
the effective date of the entity's prior election. An election by a
newly formed eligible entity that is effective on the date of formation
is not considered a change for purposes of this paragraph (c) (1) (iv).

(v) Deemed elections—-(A) Esxempt organizations. An eligible entity
that has been determined to be, or claims to be, exempt from taxation
under section 501l{a} is treated as having made an election under this
section tc be classified as an association. Such election will be
effective as of the first day for which exenmption is claimed or
determined to apply, regardless of when the claim or determination is
made, and will remain in effect unless an election is made under
paragraph f(c) (1) (i} of this section after the date the claim for exempt
status is withdrawn or rejected or the date the determination of exempt
status is revcked.

(B} Real estate investment trusts. Arn eligible entity that files an
election under section 85¢€{c) {(l) to be treated as a real estate
investment trust is treated as having made an election under this
section to be classified as an association. Such election will be
effective as of the first day the entity is treated as a real estate
investment trust.

Page 3 of 3
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[Page 578-57¢]
TITLE 26--INTERNAL REVENUE
{Continued)
Discovery of Liability and Enforcement of Title--Table of Contents
Sec. 301.7701-6 Definitions; person, fiduciary.

{a) Person. The term person includes an individual, a corporation, a
partnership, a trust or estate, a joint-stock company, an assoccliation,
or a syndicate, group, pcol, joint venture, or other unincorporated
organization or group. The term also includes a guardian, committee,
trustee, executor, administrator, trustee in bankruptcy, receiver,
assignee for the benefit of creditors, conservator, or any person acting
in a fiduciary capacity.

{(b) Fiduciary--i{1) In general. Fiduciary is a term that applies to
persons

[[Page 57971

who occupy positions of peculiar confidence toward others, such as
trustees, executors, and administrators. A fiduciary is a person who
holds in trust an estate to which another has a beneficial interest, or
receives and controls income of another, as in the case of receivers. A
committee or guardian of the property of an incompetent person is a
fiduciary.

{2} Fiduciary distinguished from agent. There may be a fiduciary
relationship between an agent and a principal, but the word agent does
not cenote a fiduciary. An agent having entire charge of property, wi:th
authority to effect and execute leases with tenants entirely on his own
responsibility and without consulting his principal, merely turning over
the net profits from the property periodically to his principal by
virtue of authority conferred upon him by a power of attorney, is not a
fiduciary within the meaning of the Internal Revenue Ccde. In cases when
no legal trust has been created in the estate controlled by the agent
and attorney, the liability to maxe a return rests with the principal.

(c) Effective date. The rules cf this section are effective as of
January 1, 1997.

[T.D. 8697, &1 FR 66553, Dec. 18, 1596}
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