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Discovery of Liability and Enforcement of Title--Table of Contents 

Sec. 301.7701-1 Classification of organizations for federal tax purposes. 

(a) Organizations for federal tax purposes--(1) In general. The
 
Internal Revenue Code prescribes the classification of various
 
organizations for federal tax purposes. Whether an organization is an
 
entity separate from its owners for federal tax purposes is a matter of
 
federal tax law and does not depend on whether the organization is
 
recognized as an entity under local law.
 

(2) Certain joint undertakings give rise to entities for federal tax
 
purposes. A
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joint venture or other contractual arrangement may create a separate 
entity for federal tax purposes if the participants carryon a trade, 
business, financial operation, or venture and divide the profits
 
therefrom. For example, a separate entity exists for federal tax
 
purposes if co- owners of an apartment building lease space and in 
addition provide services to the occupants either directly or through an 
agent. Nevertheless, a joint undertaking merely to share expenses does 
net create a separate entity for federal tax purposes. For example, if 
two or more persons jointly construct a ditch merely to drain surface 
water from their properties, they have not created a separate entity for 
federal tax purposes. Similarly, mere co-ownership of property that is 
maintained, kept in repair, and rented or leased does not constitute a 
separate entity for federal tax purposes. For example, if an individual 
owner, or tenants in common, of farm property lease it to a farmer for a 
cash rental or a share of the crops, they do not necessarily create a 
separate entity for federal tax purposes. 

(3) Certain local law entities not recognized. An entity formed
 
under local law is not always recognized as a separate entity for
 
federal tax purposes. For example, an organization wholly owned by a
 
State is not recognized as a separate entity for federal tax purposes if
 
it is an integral part of the State. Similarly, tribes incorporated
 
under section 17 of the Indian Reorganization Act of 1934, as amended,
 
25 U.S.C. 477, or under section 3 of the Oklahoma Indian Welfare Act, as
 
amended, 25 U.S.C. 503, are not recognized as separate entities for
 
federal tax purposes.
 

(4) Single owner organizations. Under Sees. 301.7701-2 and 301.7701­

3, certain organizations that have a single owner can choose to be
 
recognized or disregarded as entities separate from their owners.
 

(b) Classification of organizations. The classification of
 
organizations that are recognized as separate entities is aetermined
 
under Sees. 301.7701-2, 301.7701-3, and 301.7701-4 unless a provision of
 
the Internal Revenue Code (such as section S60A addressing Real Estate
 
Mortgage Investment Conduits (REMICs)) provides for special treatment of
 
that organization. For the classification of organizations as trusts,
 
see Sec. 301.7701-4. That section provides that trusts generally do not
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have associates or an objective to carryon business fer profit. 
Sections 301.7701-2 and 301.7701-3 provide rules for classifying 
organizations that are not classified as trusts. 

(c) Qualified cost sharing arrangements. A qualified cost staring 
arrangement that is described in Sec. 1.482-7 of this chapter and any 
arrangement that is treated by the Commissioner as a qualified cost 
sharing arrangement under Sec. 1.482-7 of this chapter is not recognized 
as a separate entity for purposes of the Internal Revenue Code. See 
Sec. 1.482-7 of this chapter for the proper treatment of qualified cost 
sharing arrangements. 

(d) Domestic and foreign entities. For purposes of this section and 
Secs. 301.7701-2 and 301.7701-3, an entity is a domestic entity if it is 
created or organized in the United States or under the law of the United 
States or of any State; an entity is foreign if it is not domestic. See 
sections 7701(a) (4) and (a) (5). 

(e) State. For purposes of this section and Sec. 301.7701-2, the 
term State includes the District of Columbia. 

(f) Effective date. The rules of this section are effective as of 
January 1, 1997. 

[T.D. 8697, 61 FR 66588, Dec. 18, 1996J 
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TITLE 26--INTERNAL REVENUE 

(Continued) 

Discovery of Liability and Enforcement of Title--Table of Contents 

Sec. 301.7701-2 Business entities; definitions. 

(a) Business entities. For purposes of ttis section and
 
Sec. 301.7701-3, a business entity is any entity recognized for federal
 
tax purposes (including an entity with a single owner that may be
 
disregarded as an entity separate from its owner under Sec. 301.7701-3)
 
that is not properly classified as a trust under Sec. 301.7701-4 or
 
otherwise subject to special ~reatment under the Internal Revenue Code.
 
A business entity with two or more members is classified for federal tax
 
purposes as either a corporation or a partnership. A business entity
 
with only one owner is classified as a corporation or is disregarded; if
 
tte entity is disregarded, its activities are treated in the same manner
 
as a sole proprietorship, branch, or division of the owner.
 

(b) Corporations. For federal tax purposes, the term corporation
 
means-­
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il) A business entity organized under a Federal or State statute, or
 
under a statute of a federally recognized Indian tribe" if the statute
 
describes or refers to the entity as incorporated or as a corporation,
 
body corporate, or body politic;
 

(2) An association (as determined under Sec. 3J1.7701-3>; 
(3) A business entity organized under a State statute, if the
 

statute describes or refers to the entity as a joint-stock company or
 
joint-stock associatio~;
 

(4) An insurance company; 
(5) A State-chartered business entity conducting ~anking activities,
 

if any of its deposits are i~sured under the Federal Deposit Insurance
 
Act, as amended, 12 U.S.C. 1811 et seq., or a similar federal statute;
 

(6) A bus~ness entity wholly owned by a State or any political
 
subdivision thereof;
 

(7) A bus~ness entity that is taxable as a corporation under a
 
provision of the Internal Revenue Code other than section 7701 (a) (3) ;
 
and
 

(8) Certain =oreign entities--(i) In general. Except as provided in
 
paragraphs (b ) (8\ (il! and (d) of this section, the following business
 
entities formed in the fo~lowing jurisdictions:
 

American Samoa, Corporation
 
Argentina, Sociedad Anonima
 
Australia, Public Limited Company
 
Austria, Aktiengesellschaft
 
Barbados, Limited Company
 
Belgium, Societe Anon~me
 

Belize, Public Limited Company
 
Bolivia, Sociedad Anonima
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Brazil, Sociedade Anonima 
Canada, Co~poration and Company
 
Chile, Sociedad &,onima
 
People's Republic of China, Gufen Youxian Gongsi
 
Republic of China (Taiwan), Ku-fen Yu-hsien Kung-szu
 
Colombia, Sociedad Anonima
 
Costa Rica, Sociedad Anonima
 
Cyprus, Public Limited Company
 
Czech Republic, Akciova Spolecnost
 
Denmark, Aktieselskab
 
Ecuador, Sociedad Anonima or Co~pania Anonima
 
Egypt, Shari kat AI-Mossahamah
 
EI Salvador, Sociedad "~onima
 

Fir-land, Julkinen Osakeyhtio/Publikt Aktiebolag
 
France, Societe Anonjme
 
Germany, Aktiengesellschaft
 
Greece, Anonymos Etairia
 
Guam, Corporation
 
Guatemala, Sociedad Anonima
 
Guyana, Public Limited Company
 
Honduras, Sociedad "~lonima
 

Hong Kong, PUDlic Limited Company
 
Hungary, Reszvenytarsasag
 
Iceland, Hlutafelag
 
India, Public Limited Company
 
Indonesia, Perseroan Terbuka
 
Ireland, Public Limited Company
 
Israel, Public Limited Company
 
Italy, Societa per Azioni
 
Jamaica, Public Limited Company
 
Japan, Kabushiki Kaisha
 
Kazakstan, Ashyk Aktsionerlik Kogham
 
Republic of Korea, Chusik Hoesa
 
Liberia, Corporation
 
Luxembourg, Societe Anonywe
 
Malaysia, Berhad
 
Malta, Public Limited Company
 
Mexico, Sociedad Ancnima
 
Morocco, Societe Anonywe
 
Netherlands, Naamloze Vennootschap
 
New Zealand, Limited Company
 
Nicaragua, Compania Anonima
 
Nigeria, Public Limited Company
 
Northern Mariana Islands, Corporation
 
Norway, AlIment Aksjeselskap
 
Pakistan, Public Limited Company
 
Panama, Sociedad Anonima
 
Paraguay, Sociedad Anonima
 
Peru, Sociedad Anonima
 
Philippines, Stock Corporation
 
Poland, Spolka Akcy]na
 
Portugal, Sociedade Anonima
 
Puerto Rico, Corporation
 
Romania, Societe pe Actiuni
 
R~ssia, Otkrytoye Aktsionernoy Obshchestvo
 
Saudi Arabia, Shari kat Al-Mossahamah
 
Singapore, Public Limited Company
 
Slovak RepUblic, Akciova Spolocnost
 
South Africa, Public Limited Company
 
Spain, Sociedad Anonima
 
Surinam, Naamloze Vennootschap
 
Sweden, Publika Aktiebclag
 
Switzerland, Aktiengesellschaft
 

http.z/frwebgaref ... ./waisgate.cgi?WAISdocID=0942519648+72+0+0&WAISaction=retriev 08/13/2000 



WAIS Document Retrieval Page 3 of5 

Thailand, Borisat Chamkad (Mahachon)
 
Trinidad and Tobago, Limited Company
 
Tunisia, Societe ~ncnyme
 

Turkey, .~onim Sirket
 
Ukraine, Aktsionerne Tovaristvo Vidkritogo Tipu
 
United Kingdom, Public Limited Company
 
United states Virgin Islands, Corporation
 
Uruguay, Sociedad .~onima
 

Venezuela, Sociedad Anonima or Compania Anonima
 

(ii) Clarification of list of corporations in paragraph (b) (8) (i) of
 
this section--(A) Exceptions in certain cases. The following entities
 
will not be treated as corporations under paragraph (bj (8) (i) of this
 
section;
 

(1) With regard to Canada, a Nova Scotia Unl~mited Liability Company 
(or any other conpany or corporation all of whose owners have unlimited
 
liability pursuant to federal or provincial law).
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(2) With regard to India, a company deemed to be a public limited
 
company solely by operation of section 43A(1) (relating to corporate
 
ownership of the company), section 43A (:;'A) (relating to annual average
 
turnover), or section 43A(lB) (relating to ow~ership interests in other
 
companies) of the Companies Act, 1956 (or any combination of these),
 
provided that the organizational documents of such deemed public limited
 
company continue to meet the requirements of section 3 (1) (iii) of the
 
Companies Act, 1956.
 

(3) With regard to Malaysia, a Sendirian Berhad. 
:B) Inclusions in certain cases. With regard to Mexico, the term
 

Sociedad Anonima includes a Sociedad lL~onima that chooses to apply tne
 
variable capital provision of Mexican corporate law (Sociedad Anonima de
 
Capital Variable) .
 

(iii) Public companies. For purposes of paragraph (b) (8) (ii of t:1is
 
section, with regard to Cyprus, Hong Kong, and Jamaica, the te~m ~ublic
 

Limited Co~pany includes any Limited Company that is not defined as a
 
private company under the corporate laws of those jurisdictions. In all
 
other cases, where the term Public Limited Company is not defined, that
 
term shall include any Limited Company defined as a public company under
 
the corporate laws of the relevant jurisdiction.
 

(iv) Limited companies. For pu r pos e s of this paragraph (b) (8), any
 
reference to a Limited Company includes, as the case nay be, companies
 
limited by shares and companies limited by guarantee.
 

(v) Multilingual countries. Different liEguistic ~enderings of the
 
name of an enc i t y listed in paragraph (b) (8) (i) of this section shall be
 
disregarded. ?or example, an entity formed under the laws of Switzerland
 
as a Societe llIlonYBe Hill be a corporation and treated i:1 the same
 
manner as an Aktiengesellsciaft.
 

(c) Other business entities. For federal tax purposes-­
(1) The term partnership means a business entity that is not a
 

corporation under paragraph (b) of this section and that has at least
 
two members.
 

(2) Wholly owned entities--(i) In general. A business entity that
 
has a single owner and is not a corporation under paragraph (b) of this
 
section is disregarded as an entity separate from its owner.
 

(ii) Special rule for certain business entities. If the single owner
 
of a business entity is a bank (as defined in section 581), then the
 
special rules applicable to banks will continue to apply to the single
 
owner as ::'f the wholly owned entity were a separate entity.
 

(d) Special rule for certain foreign business entities--(l) In
 
genera~. Except as p rov.idec in paragraph (dj (3) of this section, a
 
foreign business entity described in paragraph (b) (8) (i) of this section
 
will not be treated as a corporation under paragraph (bJ (8) (ii 0:= this
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sect:ion if- ­
(il The entity was in existence on May 8, 1996;
 
(ii) The entity's classification was relevant: (as defined in
 

Sec. 301.7701-3(d)) on May 8, 1996;
 
(iii) No person (i~cluding the entity) for whom the entlty's
 

classification was relevant on May 8, 1996, treats the entity as a
 
corporation for purposes of filing such person's federal income tax
 
returns, in=ormation returns, and withholding documents for the taxable
 
year including May 8, 1996;
 

(iv) Any change in the entity's claimed classification within tte
 
sixty months prior to May 8, 1996, occurred solely as a ~esult of a
 
change in tje organizational documents of the entity, and the entity and
 
all members of the entity recognized the federal tax consequences of any
 
change in the entity's classification within the sixty months prior to
 
May 8, 1996;
 

(v) A reasonable basis (within the meaning of section 6662) existed
 
on May 8, 1996, for treating the entity as other than a =orporation; and
 

(vi) Neither the entity nor any member was not~fied in writing on or
 
before May 8, 1996, that the =lassification of the entity was under
 
examination (in which case the entity's classification will be
 
determined in the examination) .
 

(2) Binding con~ra=t rule. If a foreign business entity described in
 
paragraph (b ) (8) (i) of this section is formed after May 8, 1996,
 
pu~suant to a written bindi~g contract (including an accepted bid to
 
develop a project) in effect on May 8,
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1996, and all times thereafter, in which the parties agreed to engage 
(directly or indirectly) in an active and substantial business operation 
in the jurisdiction in which the entity is formed, paragraph (d) (1) of 
this section will be applied to that entity by substituting the date of 
the entity's =ormation for May 8, 1996. 

(3) Termination of grandfat:her status--(i) In general. An entity
 
that is not treated as a corporation ur.der paragraph (b) (8: (i) of this
 
section by reason of paragraph (d) (1) or (d) (2) of this section will be
 
treated permanently as a corporation under paragraph (b) (8) (i) of this
 
section from the earliest of:
 

(A) The effective date of an election to be treated as an
 
association under Sec. 301.7701-3;
 

(B) l\ termination of the partnership under section 708 (b) (1) (E) 
(regarding sale or exchange of 50 percent or more of the total interest
 
in an enti~yrs capital or profits with~n a twelve month period); or
 

(C) A division of the partnership under section 708 (b) (2) (B).
 
(iii Special rule for certain entities. For purposes of paragraph
 

(d) (2) of this section, paragrapt (d) (3) (i) (B) of this section shall not
 
apply if the sale or exchange of interests in the entity is to a related
 
person (within the meaning of sections 267(b) and 707(b)) and occurs no
 
later than twelve mon~hs after the date of the formatio~ of the entity.
 

(e) Effective date. Except as otherwise provided in this paragraph
 
(e), the rules of this sectio~ apply as of January 1, 1997. The
 
reference to the F~nnish, Maltese, and Norwegian entities in parag~aph
 

(b) (8) (i) of this section is applicable on November 29, 1999. The
 
reference to the 'I'z Ln.i d ad.i ari ent:'..ty in parac;raph (b) (8) (i) of this
 
section applies to entities formed on or after Novermer 29, 1999. Any
 
Maltese or Norwegian entity that becomes an eligible entity as a result
 
0:;: paragraph (b~ (8i (i) of this section in effect on November 29, 1999
 
may elect by February 14, 2000 to be classified for federal tax purposes
 
as an entity other than a corporation retroactlve to any period from and
 
including Janua~y 1, 1997. F~y Finnish entity that becomes an eligible
 
entity as a result of paragraph (b) (8) (i) of this section in effect on
 
November 29, 1999 may elect by February 14, 2000 to be classified for
 
federal tax purposes as an entity other than a corporation retroactive
 

http://frwebgate5 ... .zwaisgate.cgi'WAISdocTD=09425 19648+72+0+0&WAl Sactiorr-retriev 08/13/2000 



WAIS Document Retrieval Page 5 ofS 

to any period from and including September 1, 1997. 

[T.D. 8697, 61 FR 66589, Dec. 18, 1996, as amended by T.D. 8844, 64 FR
 
66583, Nov. 29, 1999]
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Sec. 301.7701-3 Classification of certain business entities. 

(a) In general. A business entity that is not classified as a
 
corporation under Sec. 301.7701-2 (b) (1), (3), (4), (5), (6), (7), or
 
(8) (an eligible entity) can elect its classification for federal tax
 
pJrposes as provided in this section. An eligible enti~y with at least
 
two ~embers can elect to be classified as either an association (and
 
thus a corporation under Sec. 301.7701-2(b; (2)) or a partnership, and an
 
eligible entity with a single owner can elect to be classified as an
 
association or to be disregarded as an entity separate from its owner.
 
Paragraph (b) of this section provides a default classification for an
 
eligible entity that does not make an election. Thus, elections are
 
necessary only when an eligible entity chooses to be classified
 
initially as otter than the default classification or when an eligible
 
entity chooses to change its classification. An entity whose
 
classification is determined under the default classification retains
 
that classification (regardless of any changes in the members' liability
 
that occurs at any tine during the time that the entity's classification
 
is relevant as defined in paragraph (d) of this section) until the
 
entity makes an election to change tjat classification under paragraph
 
(c) (1) of this section. Paragraph (c) of this section provices rules for
 

making express elections. Paragraph (d) of this section provides special
 
rules for foreign eligible entities. Paragraph (e) of this section
 
provides special rules for classifying entities resulting from
 
partnership terminations and divisions under section 708ibJ. Paragraph
 
(f) of this section sets forth the effective date of this section and a
 
special rule relating to prior periods.
 

(b) Classifica~io~ of eligible entities that do not file an
 
election--(l) Domestic eligible entities. Except as provided in
 
paragraph (b) (3) of t n.i s section, unless the
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entity elects otherwise, a domestic eligible entity is-­

(ii A partnership if it has two or more members; or
 
(ii) Jisregarded as an entity separate from its owner i~ it has a
 

single owner.
 
(2) Foreign eligible entities--(i) In general. Except as provided in
 

paragraph (b) (3) of this section, u~less the entity elects otherwise, a
 
foreign eligible entity is-­

(A) A partnership if it has two or more members and at least one
 
memoer does not have limited liability;
 

(B) An association if all members have limited liability; or 
(e) Disregarded as an entity separate from ltS owner if it has a
 

single owner that does r-ot have limited liability.
 
(ii) Definition of limited liability. Fo~ purposes of paragraph 

(b) (2) (i) of this section, a member of a foreign eligible entity has
 
limited liability if the member has no personal liability for the debts
 
of or claims against the entity by reason of being a ~ember. This
 
determination is based solely on the statute or law pursuant to which
 
the entity is organized, except that if the underlying statute or law
 
allows the entity to specify in its organizational documents whether tte
 
members will have limited liability, the organizational documents may
 
also be relevant. For purposes of this section, a member has personal
 
liability if the creditors of the enti~y may seek satisfaction of all or
 
any portion of the debts or claims against the entity from the member as
 
such. A member has personal liability for purposes of this paragrapt
 
even if the member makes an agreeme~t under which another person
 
(whether or not a member of the entity) assumes such liability or agrees
 
to indemnify that member for any such liability.
 

(3) Existing eligible entities--(i) In general. Unless the entity
 
elects otherwise, an eligible entity in existence prior to the effective
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date of this section will have the same classification that the entity
 
claimed unde~ Secs. 301.7701-1 through 301.7701-3 as in effect on the
 
date prior to the effective date of this section; except that if an
 
eligjble entity with a single owner claimed to be a partnership under
 
those regulations, the entity will be disregarded as an entity sepa~ate
 

from ::'ts owner under this paragraph (b) (3) (i). For special rules
 
regarding the classification of such entities for periods pr::'or to the
 
effective date of this section, see paragraph if) (2) of this section.
 

(ii) Special rules. For purpcses of paragraph (b) ~3) (i) of this
 
section, a foreign eligible entity is treated as being in existence
 
prior to the effective date of this section only if the enti~y's
 

classification was relevant (as defined in paragraph (d) of this
 
section) at any time during the sixty months prior to the effective date
 
of this section. If an entity claimed different classifications prior to
 
the effective date of this section, the entity's classification for
 
purposes of paragraph (b) (3) (i) of this section is the last
 
classification claimed by the entity. If a foreign eligible entity's
 
classification is relevant prior to the effective date of this section,
 
but no federal tax or information return is filed or the federal tax or
 
information return does not indicate the classification of the entity,
 
the entity's classification for the per::'od prior to the effective date
 
of this section is determined under the regulatio~s in effect on the
 
date prior to the effective date of this section.
 

(c) Elections--(l) Time and place for filing--(i) In general. Except
 
as provided in p are o r aph s (c) (1) (i v) and (v) of this section, an
 
eligible entity may elect to be classified other than as provided under
 
paragraph (b) of this section, or to change its classification, by
 
filing Form 8832, Entity Classification Election, with the service
 
center designated on Form 8832. An election will not be accepted unless
 
all of the information required by the form and instructions, i~cluding
 

the taxpayer identifying number of the entity, is provided en Form 8832.
 
See Sec. 301.6109-1 for rules on applying for and displaying Employer
 
Identification Numbers.
 

(ii) Further notification of elections. An eligible entity required
 
to file a federal tax or information return for the taxable year for
 
which an election ::'s made unce r paragraph ~c) (1) (i) of this section must
 
attach a copy of its Form 8832 to its federal tax or inform2tion return
 
for that year. If the entity is not required to file a return for that
 
year, a copy of its Form 8832 must be attached
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to the federal income tax or information return of any direct or
 
indirect owner of the entity for the taxable year of the owner that
 
includes the date on which the election was effective. An indirect owner
 
of the entity <ioes not have to attach a copy of the Form 8832 to its
 
retu~n if an e~tity in which it has an interest is already =iling a copy
 
of the Form 8832 with its return. If an entity, or one of its direct or
 
indirect ow~ers, fails to attach a copy of a Form 8832 to its return as
 
directed in this sect::'on, an otherwise valid election under paragraph
 
(c) (1) (i) of this section will not be LnvaLi cia t eci, but the non-filing
 
party m2Y be subject to penalties, including any applicable penalties if
 
the federal tax or in:orlfation returns a~e inconsistent with the
 
entity's election under paragraph (c) (1) (i) of this section.
 

(iii) Effective date of election. An election made under paragraph 
(c) (1) (i) of this section will be effective on the date specified by the
 
entity on Form 8832 or on the date filed if no such date is specified on
 
the election form. The effective date specified on Form 8832 can not be
 
more than 75 days prior to the date on which the election is filed and
 
can not be more than 12 months after the date on which the election is
 
filed. If an election specifies an effective date more than 75 days
 
prior to the date on which Lhe election is filed, it will be effective
 
75 days prior to the date it was filed. If an election specifies an
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effective date more than 12 months from the date on which the election 
is filed, it will be effective 12 months after the date it was filed. If 
an election specifies an effective date before January 1, 1997, it will 
be effective as of January 1, 1997. If a purchasing corporation makes an 
election under section 338 regarding an acquired subsidiary, an e~ection 

under paragraph (c) (1) (i) of this section for the acquired s ub s i d.i a r y 
can be effective no earlier than the day after the acquisition date 
(within the meaning of section 338 (h) (2)) . 

(iv) Limitation. If an ellgible entity makes an election under 
paragraph (c) (1) (i! of this section to change its classification (other 
than an election made by an existing entity to change its classification 
as of the effective date of this section), the entity cannot change its 
classification by election again during the sixty months succeedi~g the 
effec~ive date of the elec~ion. ~owever, the Commissioner may permit the 
en~ity to change its classification by election within the sixty months 
if more tha~ fifty percent of the ownership interests in the entity as 
of the effective date of t.n e subsequent election are own eo by persons 
that did not own any interests in the entity on the filing date or on 
the effective date of the entity's prior election. An election by a 
newly formed eligible entity that is effective on the date of formation 
is not considered a change for purposes of this paragraph i.c) (1) (i v) . 

(v) Deemed elections--(A) Exempt organizations. An eligible entity
 
that has been determined to be, or claims to be, exempt from taxation
 
under section 501(a) is treated as having made an election under this
 
section to be classified as an association. Such election will be
 
effective as of the first day for which exerrption is claimed or
 
determined to apply, regardless of when the claim or deterrrination is
 
made, and will remain in effect unless an election is made under
 
paragraph (c) (1) (i) of this section after the date the claim for exempt
 
status is withdrawn or rejected or the date the determination of exempt
 
status is revoked.
 

(B) Real estate investment trusts. A~ eligible entity that files an
 
election under section 856(c) (1) to be treated as a real estate
 
investment trust is treated as taving made an election under this
 
section to be classified as an association. Such election will be
 
effective as of the first day the entity is treated as a real estate
 
investment trust.
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~ITLE 26--INTEPRAL REVENUE 

(Continued) 

Discovery of Liability and Enforcement of Title--Table of Contents 

Sec. 301.7701-6 Definitions; person, fiduciary. 

(a) Person. The term person includes an individual, a corporation, a
 
partnership, a trust or estate, a joint-stock company, an association,
 
or a syndicate, group, pool, joint venture, or other unincorporated
 
organization or group. The term also includes a guardian, committee,
 
trustee, executor, administrator, trustee in bankruptcy, receiver,
 
assignee for the benefit of creditors, conservator, or any person acting
 
in a fiduciary capacity.
 

(b) Fiduciary--(I) In general. Fiduciary is a term that applies to
 
persons
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who occupy positions of peculiar confidence toward others, such as
 
trustees, executors, and administrators. A fiduciary is a person who
 
holds in trust an estate to which another has a beneficial interest, or
 
receives and controls income of another, as in the case of receivers. A
 
committee or guardian of the property of an incompetent person is a
 
fiduciary.
 

(2) Fiduciary distinguished from agent. There may be a fiduciary
 
relationship between an agent and a principal, but the word agent does
 
not aeno~e a fiduciary. An agent having entire charge of property, wi~h
 

authority to effect and execute leases with tenants entirely on his own
 
responsibility and without consulting his principal, merely turning over
 
the net profits from the property periodically to his principal by
 
virtue of authority conferred upon him by a power of attorney, is not a
 
fiduciary within the meaning of the Internal Revenue Code. In cases when
 
no legal trust has been created in the estate controlled by the agent
 
and attorney, the liability to ma~e a return rests witt the principal.
 

Ic) Effective date. The rules of this section are effective as of
 
January 1, 1997.
 

[T.D. 8697, 61 FR 66593, Dec. 18, 1996J 
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