ATTACHMENT A
Part A
District Director December 28, 2000
Los Angeles Office
Internal Revenue Service
Department of the Treasury

RE: This request for a Ruling or Determination Letter is made per 26CFR601.201(a) and
(e)(1).

Dear Sir or Madam,

The purpose of this request is to establish our status, as common law employees, in
relation to the definition of “person” under the requirements of 26USC6012, based upon
the criteria set forth in 26USC7701(a)(1)&(14), 26CFR301.7701-1, -2, -3 and -6,
26CFR31.0-2(a)(8), 26CFR31.3121(d)-1(c)(1)&(2), 26CFR31.3401(c)-1(a)&(c), and
26CFR601.103(a).

The reason for our request is founded upon six years of research into the history and
progression of the federal income tax. This history is taken from the Congressional
Record, Committee Reports, Court cases, Documents prepared by the Congressional
Research Service, The Statistical Abstract Of The United States (1918-1998), and other
cited materials. We have attached our bibliography for your review.

As you know the federal income tax is levied upon “net-income”, not gross receipts or
gross income. As such, it is a tax upon “the privilege of receiving gain”, from business
transactions or other sources of profits. Employee “wages” do not represent “net-
income”, nor are they derived from “business transactions” creating profit. The
following statements express our point. First, from Commissioner v. Tellier 383 U.S.
687 (1966):

“The object of this bill is to tax a man’s net income; that is to say, what he has at
the end of the year after deducting from his receipts his expenditures or losses. ...but the
tax is framed for the purpose of making a man pay upon his net income, his actual profit
during the year.” (Citing the Congressional Record, Vol. 50, p.3849)

Second: From McDonald v. Commissioner 323 U.S. 57 (1944), Justice Black’s
dissenting opinion page 66-7:

“Taxation on net, not on gross, income has always been the broad basic policy of
our income tax laws. Net income may be defined as what remains out of the gross
income after subtracting the ordinary and necessary expenses incurred in efforts to obtain
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or to keep it.”

Third: From the Congressional Record of October 16, 1913 and the synopsis of the first
income tax implemented under the 16™ Amendment. The synopsis is by Judge Hull the
person responsible for writing the Revenue Act, it is found on page 5679, Volume 50,
Part 6:

“The Treasury regulations soon to be prepared will make clear to every taxpayer
the requirements of the law and its application to income derived from the various kinds
of business.”

Our question is simple: Are we, as employees (labor for hire under the master-servant
relationship, common law), classified as “Persons required to make returns of income”
under 26USC6012; in other words, are we classified as “sole-proprietorships”? If so,
please provide the documentation; i.e. the Constitutional basis, the Statute and the court
cases upholding such classification.

My wife and | are both “common law employees” [i.e. labor for hire] working for
San Bernardino County; we are not “elected or appointed officers”, or independent
contractors. | am also an elected board member of our local “Special District” water
system and receive $100 per meeting, usually $2400 per year. | use my private vehicle
for County work and am reimbursed for mileage expense. We do not fall within the
phrase “through or by means of which any business, financial operation or venture is
carried on”, nor are we “engaged in the pursuit of an independent trade, business, or
profession, in which we offer our services to the public”. We do not own any business
related property or real estate through or by means of which income is produced or
acquired. We both, individually, fall within the classification of “labor for hire”, i.e.
“employee” under the legal relationship of employer and employee (common law master-
servant relationship).

Under penalties of perjury, we declare that we have examined this request, including
accompanying documents, and to the best of our knowledge and belief, the facts

presented in support of the requested ruling or determination letter are true, correct, and
complete.

Respectfully submitted,

John Gary Given Sr.

Michele Louise Given
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ATTACHMENT A
Part B

This request for a Ruling or Determination Letter is also made per 26CFR601.201(a) and
(e)(1). The purpose is to establish the proper procedure for filing our 1998, 1999, 2000
and 2001 W-4 forms, and is requested per 26CFR31.3402(f)(2)-1(g) through (g)(5). This
request is made a part of and in addition to Attachment A, Part A.

The basis of this request is founded upon the following quotations taken from Title 26 of
the Code of Federal Regulations.

First: 26CFR601.103(a) “Summary of general tax procedure”. This section sets forth the
basis of the Code as being that of “self-assessment”; i.e. each “taxpayer” is to determine
whether or not they are liable for the filing of a tax return and the amount of “income”
reported thereon. (The purpose of Part A is to determine our status as “taxpayers” or
“persons”, according to the Code, so that we may properly comply with this section)

Second: 26CFR1.1-1(a) in reference to the income tax on individuals.

“In general, the tax is payable upon the basis of returns rendered by persons liable
therefore (subchapter A (sections 6001 and following), chapter 61 of the Code) or at the
source of the income by withholding.” (The purpose of Part B is to establish the proper
procedure for filing the W-4 “withholding” certificate, in compliance with the above
requirements.) [Who does the phrase “or at the source of the income by withholding”
apply to; the employer or the employee?]

The “withholding” provisions are attributed to the employer and the employer “made
liable” for the report and payment of the taxes collected (Subtitle C, subpart E). These
taxes are then allowed to the employee as a credit against the liability assessed under
Subtitle A of the IRC. For the employee to be able to comply with section 601.103(a)
they first must determine whether or not they are the “taxpayer” or “person” made liable
for the reporting or filing of tax returns. The apparent method by which this
determination is then conveyed is through the W-4 form (26CFR31.3402(f)(2)-1(a)).

The “withholding” provisions are not within themselves an “income tax”, nor do they
create liability for the payment of income taxes. The sole basis of liability is determined
by Subtitle A (26CFR31.3402(n)-1).

The history of “withholding” pre-dates the 16™ Amendment, but it was not until 1942 that
such “withholding”, for income tax purposes, was made applicable to the “wages” earned
by employees. The income tax system in place prior to 1944 made it clear that such
“wages” were not subject to taxation; being the tax was levied upon “net-income”, not
gross receipts. The tax today is still levied upon gross “net-income” (line 22 of the 1999
1040 tax return), but now supposedly includes the “wages” (line 7) (gross receipts)
earned by employees (is this by law, or by self-assessment?).
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We do not protest taxation nor do we suggest that the “Income Tax” is necessarily
unconstitutional. We do, however, question the application of an “income tax” levied
upon gross receipts (wages). Our “wages” are our only form of subsistence; they are in
fact our yearly gross receipts. Our “wages” are not part of, nor paid out of, “net-income”
or other “business” related receipts of any kind. We do not fall under the definition of
“person” provided by 26CFR301.7701-1, 2, 3, or 6 or 26CFR31.0-2(a)(8), nor the
description of “individual” provided by 26CFR31.3121(d)-1(c)(2) or 26CFR31.3401(c)-
1(c).

Under penalties of perjury, we declare that we have examined this request, including
accompanying documents, and to the best of our knowledge and belief, the facts
presented in support of the requested ruling or determination letter are true, correct, and
complete.

Respectfully submitted,

John Gary Given Sr.

Michele Louise Given
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Supporting Statements

We do not protest taxation or the fact that taxation is not always fair. We do, however,
in light of the historical information and the wording of the tax law, question the
definition of “Person” under 26USC6012 and 26USC7701, as it applies to us.

The power of Congress to levy taxes is regulated by Article 1, Section 9, Clause 4,
Article 1, Section 8 and the 16™ Amendment. Avrticle 1, Section 9, clause 4 prohibits any
“capitation” Tax from being levied without apportionment. Article 1, Section 8 requires
that all excise, impost and duty taxes be uniform throughout the United States. Lastly,
the 16™ Amendment provides for the taxing of “income”, without apportionment. In
order to determine the constitutionally of any tax, these questions must be answered:
what Article of the Constitution does the particular tax fall under; is that tax levied upon
the identified subject by the proper method, and: at what point does a tax cease to comply
with those requirements?

The “parallel tables” of code sections lists 26CFR 31, and 301 as being identified with
the 26USC7701 definitions. The “Employment Tax” sections are found in 26CFR31 and
the general definitions are found in 26CFR301; the term “person” is defined in both.

The Employment Tax section defining the term “person” is 26CFR31.0-2(a)(8). It reads:

“Person includes an individual, a corporation, a partnership, a trust or estate, a
joint-stock company, an association, or a syndicate, group, pool, joint venture or other
unincorporated organization or group, through or by means of which any business,
financial operation or venture is carried on. It includes a guardian, committee, trustee,
executor, administrator, trustee in bankruptcy, receiver, assignee for the benefit of
creditors, conservator, or any person acting in a fiduciary capacity.”

The term “partnership and partner” is defined in 26USC7701(a)(2) as:

“The term “partnership” includes a syndicate, group, pool, joint venture, or other
unincorporated organization, through or by means of which any business, financial
operation or venture is carried on, and which is not, within the meaning of this title, a
trust or estate or corporation; and the term “partner” includes a member in such
syndicate, group, pool, joint venture, or organization. (Partnership is included in
26USC7701(a)(1) “Person”)

Is the qualifying statement used in the above definitions intended to be restricted to only
“syndicates, groups, pools, joint ventures or other unincorporated organizations or
groups, or is such statement a general requirement, pertaining to the term “person”, in
which not all “syndicates, groups, pools, etc. (or employees) fall?

The term “includes” is non restrictive and is interpreted as including others not listed.
The one term missing is “employee”. Is the “employee” (common law, master-servant
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relationship) included by the term “individual’” or, excluded by the qualifying statement
“through or by means of which any business, financial operation or venture is carried
on”?

The term “individual”, in this case, is described in 26CFR31.3121(d)-1(c)(2) as:

“Individuals such as physicians, lawyers, dentists, veterinarians, construction
contractors, public stenographers, and auctioneers, engaged in the pursuit of an
independent trade, business, or profession, in which they offer their services to the
public, are independent contractors and not employees.”

The terms physician, lawyer, dentist, etc. identify entities through which the natural
person (owner) conducts business or provides professional services. Is the term
“employee” then used to identify the entity “employee”(labor for hire under the common
law), if so, is that “employee” included within the definition of “person” under
26CFR31.0-2(a)(8)? In other words, is the “employee” (labor for hire/common law) an
individual “through or by means of which any business, financial operation or venture
is carried on” and or, does that “employee”, under the master-servant relationship, “offer
their services to the public”?

According to these code sections, relating to “Employment Taxes”, there are at least four
qualifications belonging to the classification “individual”. First: “through or by means
of which any business, financial operation, or venture is carried on. Second:
“engaged in the pursuit of an independent trade, business, or profession”. Third: they
offer their services to the public. Fourth: they have the ability to hire “employees”.

The general definitions are provided by 26CFR301 “Discovery of Liability and
Enforcement of Title” sections 7701-1 “Classification of Organizations for federal tax
purposes, 7701-2 “Business entities; definitions, 7701-3 “Classification of certain
business entities, and 7701-6 “Definition; person, fiduciary. Other sections pertain to
trusts and matters not here concerned with. The definition provided in 7701-6 is identical
to 31.0-2 (a)(8) except for the qualifying statement, which is not included in 7701-6. The
classifications provided in 7701-1, -2, and -3 all pertain to “entities”, organizations, sole-
proprietorships and or branches or divisions of their owners. The term “individual” is not
used except in 7701-6 and the term “employee” does not appear at all in these definitions.
All of the identified “entities”, i.e. corporations, partnerships, associations, physicians,
lawyers, and independent contractors, etc. can be placed within the classifications of
26CFR301.7701-1, -2, or -3.

The fact that the Code of Federal Regulations chose to confine its definitions to
“organizations”, “entities”, “sole-proprietorships” and or a “branch or division of its
owner”, is a strong indication that the terms “person” and “individual”” were not intended
(construed) to mean or include the employee (labor for hire), or any natural person apart
from such corresponding “entity” “sole-proprietorship”, “branch or division of its
owner”, through or by means of which any business, financial operation or venture is
carried on, including the rendering of services to the public. The Pollock Cases referred
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to these entities as: “business, privileges and employments” subject to excise taxes. Did
the 16™ Amendment convert those excise taxes levied upon privileges, measured by
income, to Capitation Taxes on labor, measured by wages (gross receipts)?

Considering the history of American taxation up to 1935 and the Social Security Act,
there is no supporting documentation indicating that common labor (employees) was
subject to any federal taxation based upon employment. Neither the Social Security Act
nor the Public Salaries Tax Act of 1939 were constitutional amendments, although the
Congressional Record contains statements indicating such might be required.

The Internal Revenue Code of 1939-1953 (Income Tax Regulations) under section 39.21-
1 “Meaning of net income” contained this provision:

“Neither income exempted by statute or fundamental law (constitution), nor
expenses incurred in connection therewith, other than interest, enter into the computation
of net income as defined by section 21.”

“The power to tax involves the power to destroy” (McCulloch v. Maryland, 17 US 4,
Wheat). The power to destroy involves the power to take by taxation, in that there are no
Constitutional restraints placed upon Congress as to the amount or percentage of the tax
levied. Consider the results in relation to today’s income tax.

Congress has the power and authority to take 100% of income, however they have
limited themselves to “taxable income”. So what is the effect on each “person”? In the
case of corporations (artificial persons) there is no adverse effect, in that they retain their
capital and their ability to continue to operate, as the tax is levied only upon their
“profits”. In the case of “business, trades and professions (independent contractors),
there is no adverse effect upon the business entity (net-income), so long as the owner has
sufficient capital to support themselves. What about the laborer, the “employee’ under
the master-servant relationship, common law? A tax of 100% of taxable income would
be devastating. Does the 16™ Amendment allow Congress to take 100% of the
“employee’s” (labor for hire, common law) wages, while at the same time prohibit them
from taking anything more than the “net-income” or profits acquired by other “persons”?
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Supporting Documentation

Congressional Record of 1909, Volume 50, SJIR25, SJR39 and SJR40 (16" Amendment).
Congress rejected the proposal of deleting the reference to “direct tax” in Article 1,
Section 2, clause 4, and to “and other direct” in Article 1, Section 9, clause 3, which
would have made the income tax a “direct tax” on property. Congress never did
proposed deleting the reference to “capitation taxes”, which would have made the income
tax a Capitation tax on labor (people).

Congressional Record of October 9, 1942, Volume 88, page 7987. Statement of Senator
George of Georgia: The Victory Tax

If we are going to depart during this war, as an emergency matter, from the
concept which has run through our tax system, that is to say, imposing a tax on net-
income, there would seem to me to be little or no purpose to the pending proposal if no
one would be reached who is not subject to the net-income tax provisions of the bill as
passed by the House and as reported to the Senate. In other words, if it would not bring
in additional taxpayers; if it would not reach the vast number of income producers who
will not pay taxes on net-income, there would seem to be very little reason in departing
from the net-income system and going to the gross-income system in collecting a tax.”

A “gross income” (meaning “all that come in”) tax upon an “employee” is a capitation
tax, whereas a “net-income” tax is an excise tax upon the “privilege” of receiving gain.
The two are entirely different in principle as well as application.

HR.1 (1926) Revenue Act of 1926
Historical information. Changed the definition of “Person” by exchanging the
term “natural person” for the term “individual”.

H.R. 7260 (1935) Social Security Act
Old Age Security: retirement contributions (enforced savings) and employment
excise taxes.

H.R. 2762 (1939) Consolidate and Codify the Internal Revenue Laws
Consolidated the Social Security “taxes” into the internal revenue tax structure.

H.R. 3790 (1939) The Public Salaries Tax Act of 1939

Unilateral agreement allowing States to tax federal elected and appointed officers
and employees in exchange the federal government would tax State elected and appointed
officers and employees. Meaning those “employees” who were elected or appointed.

H.R. 10039 (1940) The Revenue Bill of 1940
Changed the basis for filing tax returns from “net-income” to “gross-income”, but
did not change the tax from a “net-income” tax to a “gross-income” tax. Lowered the
“Personal Exemption” to below the average “wage” earned by employees.
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H.R. 7378 (1942) The Revenue Bill of 1942

Implemented an enforced savings plan called “The Victory Tax Act”, the
beginning of income tax withholding on employee wages. Again lowered the “Personal
Exemption”.

H.R. 3637 (1943) The Revenue Act of 1943
Vetoed by the President, overridden by Congress and then superseded by the Act
of 1944,

H.R. 4646 (1944) The Individual Income Tax Bill of 1944

Repealed the Victory Tax, moved “employee wages” into the normal tax on net
income by creating the term “adjusted gross-income”. Changed the basis of the tax from
“net-income” to Taxable Income, and made permanent the withholding provisions on
employee wages.

CRS Report for Congress (1992) #92-303A “Frequently Asked Questions”
Provides answers to specific questions regarding the Federal Income Tax.

J.M. Maguire (1934) “Taxing the Exercise of Natural Rights”
Essay on State “occupation” taxes from 1690 to 1935, cited by the court in the
Social Security cases.

Statistical Abstract of the United States 38" Edition (1918) to 118" Edition (1998)
Historical view of taxation through numbers
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Flint v. Stone Tracy
Billings v. U. S.
Stratton’s Independence
Brushaber v. U.P.

Stanton v. Baltic

Doyle v. Mitchell Bros.
Peck v. Lowe

Evans v. Gore

Eisner v. Macomber
LaBelle v. U.S.

U.S. v. Philadelphia
Merchants Loan v. Smietanka
Greiner v. Lewellyn
Meyer v. Nebraska
Blodgelt v. Holden
United States v. Katz
Karnuth v. United States
Old Colony Trust v. C.I.R.
Bromley v. McCaughn
Welch v. Helvering

State of Ohio v. Helvering
U.S. v. Safety Car
Beeland v. Davis

Chas. Steward Mach. Co. v. Davis

Davis v. Boston & M.R.
Steward Mach Co. v. Davis
Helvering v. Davis

New York v. Graves
Helvering v. Geerhardt
Graves v. New York
O’Malley v. Woodrough
State T.C. of Utah v. Van cott
Helvering v. Griffiths

Keasbey Mattison v. Rothensies

Helvering v. Edison Bros.
C.LI.R. v. Wilcox

U.S. v. Silk

U.S. v. Gilbert

170 US 283 (1898)
157 US 429 (1895)
158 US 601 (1895)
173 US 509 (1898)
178 US 41 (1899)
184 US 608 (1901)
192 Us 363 (1904)
220 US 107 (1910)
232 U.S. 261 (1914)
231 US 399 (1913)
240 US 1 (1915)
240 US 103(1915)
247 US 179 (1917)
247 US 165 (1917)
253 US 259 (1919)
252 US 189 (1919)
256 US 377 (1920)
262 F 188 (1920)
255 US 509 (1920)
258 U.S. 384 (1922)
262 U.S. 390 (1923)
11 F 2d 180 (1926)
271 U.S. 354 (1926)
279 U.S. 231 (1929)
279 U.S. 716 (1929)
280 U.S. 124 (1929)
290 US 111 (1933)
292 U.S. 360 (1934)
297 US 88 (1935)
88 F 2d 447 (1937
89 F 207 (1937)

89 F 2d 368 (1937)
301 US 570 (1937)
301 US 619 (1937)
300 U.S. 308 (1937)
304 U.S. 405 (1938)
306 U.S. 466 (1939)
307 U.S. 277 (1939)
306 U.S. 511 (1939)
318 US 371 (1943)
133 F 2d 894 (1943)
133 F2d 575 (1943)
327 US 404 (1945)
331 U.S. 704 (1947)
345 US 361 (1952)
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Excise tax

Income tax

Rehearing

Excise Privilege
Uniformity Excise
Excise License

Excise taxes privilege
Privilege of doing business
“Use”

Income defined

Income tax - confusion
Mining is business
Income defined

Net income

Judges not taxable
Income defined
Uniformity

Income - excise

Income defined

Estate Tax

Privileges and immunities
Subjective - objective — use
Meaning of words
“Immigrant”

Employee

Gift tax

Ordinary - necessary expense
Meaning of “person”
Income

Social Security Act
Social Security Act
Social Security Act
Social Security Act
Social Security Act
State taxing power
Federal Taxing power
State taxing power
Taxing the Judge
Taxing gov’t employees
Rehearing Eisner Case
Foreign income tax
Income

Benefits

Social Security
Judgment creditor
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Gen. Am. Inv. v. C.L.R.
C.L.R. v. Glenshaw Glass
C.LL.R. v. Glenshaw Glass
United States v. Shirley
Flemming v. Nester
James v. United States
Arnold v. U.S.

Conner v. U.S.

Primuth v. C.I.R.
Kowalski v. C.1.R.
Cuppv. C.I.R.

Central Illinois v. United States
Broughton v. U.S.
Rowan Cos v. United States
U.S. v. Stillhammer
Romer v. C.I.R.

Parker v. C.I.R.

U.S. v. Koliboski
Ficalorav. C.I.R.

Harris v. U.S.

Hyslep v. U.S.

Charczuk v. C.I.R.
Connor v. C.I.R.
Lukhard v. Reed
Wilcox v. C.I.R.

U.S. v. Man

Davis v. Michigan

U.S. v. Connor

Lonsdale v. U.S.
Maisano v. U.S.

U.S. v. Melton

Caniffv. C.I.R.

Webb v. U. S. of A.
Bachner v. C.I.R.

The Bubble Room v. U.S.
Coleman v. C.I.R.
Abney v. Campbell
Amon v. U.S.

Trust Co. v. Lederer
Hofferbert v. Anerson
Oliver v. Halstead

Misc. Documents
37 F D-377

211 F 2d 522 (1954)
211 F 2d 928 (1954)
348 US 426 (1954)
359 U.S. 255 (1959)
363 U.S. 603 (1960)
366 U.S. 213 (1961)
289 FS 206 (1968)
303 FS 1187 (1969)
54 TC 374 (1970)
65 TC 44 (1975)

65 TC 68 (1975)
435 U.S. 21 (1978)
632 F 2d 707 (1980)
452 U.S. 247 (1981)

Accession to wealth
Income

Accessions to wealth
Meaning of words
Old Age Benefits
gross income
Living expenses
Must be gain
Employee
Employee

Tax filing
withholding

Wages
FICA/FUTA

706 F 2d 1072 (1983) Failure to file

716 F 2d 693 (1983) Personal injury awards
724 F 2d 469 (1984) Presumption of correctness

732 F 2d 1328 (1984) Willful failure

751 F 2d 85 (1984)
758 F 2d 456 (1985)

Income not defined
Wages not income

765 F 2d 1083 (1985) Frivolous suit

771 F 2d 471 (1985)
770 F 2d 17 (1985)

Income not defined
Tax protest

481 U.S. 368 (1987) lost wages

848 F 2d 1007 (1988) Tax protest

884 F 2d 532 (1989) Tax protest

489 U.S. 803 (1989) all that comes in

898 F 2d 942 (1990) Tax protest

919 F 2d 1440 (1990) Tax protest

908 F 2d 40B (1990) Tax protest

94-5535 U.P. (1996) Tax protest

94-2937 U.P. (1996 Tax protest

94-1854 P. (1994) Statute of Limitations
05-7121P. (1997) Statute of Limitations
97-5030 P. (1997) FICA

791 F 2d 68 (1985)
206 F 2d 836 (1953)
514 FS 1293 (1981)

Social Security
Social Security

229 F 800
197 F 2d 504 (1947) Gross income
86 SE 2d 858 Profit not wages

Internal Revenue Key 211-236

Webster New Collegiate Dictionary 1973
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Words and Phrases
Bouviers Law Dictionary
Blacks Law Dictionary

Excise, Property-Labor, Wages
Labor - Property Business
Business - Labor - Property

Consolidated U.S. Income Tax Laws 1909 - 1921 Kixmiller - Baar

U.S. Stat. at Large

U.S. Stat. at Large

U.S. Stat. at Large

U.S. Stat. at Large
Federal Tax Regulations
I.R.C.

12/18/00

Edwards v. Cuba R. Co.
Lucas v. Earl

McDonald v. C.I.R.
C.L.R. v. Culbertson
Commissioner v. Sullivan
Commissioner v. Tellier

2/16/01

Lochner v. New York
Gould v. Gould
Commissioner v. Sullivan
Jefferson Co. v. Acker

53rd Congress Sess. 1 Chap. 349 (1893-95)
63rd Congress Sess. 1 Chap. 1 (1913)

76" Congress Sess. 1 Vol. 53 Part 1

83" Congress Sess. 2 Vol 68A

Part 39 Subpart B (1954)

Vol. 11996 U.S. Code Cong.

268 U.S. 628 (1925) income

281 U.S. 111 (1930) personal tax
323 U.S. 57 (1944) business
337 U.S. 733 (1949) partnership
356 U.S. 27 (1958) net-income
383 U.S. 687 (1966) net-income

198 U.S. 45 (1905) contract/labor

245 U.S. 151 (1917) alimony/not income
356 U.S. 27 (1958) business deductions
No. 98-10  (1999) privilege tax
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